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cmt a,fa gt 3ftc 3mar arias 3rra aa ? at as gr oz a uR zuenferfr t
alg mTg er 3rf@rant at r@la zn gnterv ma wg aal &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ·

Revision application to Government of India :

() a@tu Gula zca 3rf@fa, 1994 cB1" tTRT 3raRt sag mug mat a a iq@arr enr cBl"
u-ent rm qqa iafa qerv an4a 3fl #fra, ad rat, fa iara, lUla
fart, ttft if, ta la sra; ira mf, { fact : 110001 nt #l ufaf 1

(ii) ~ l=ffcYf cB1" "ITTA # reua ft gt~ ajar fa8t urn qt 3I arr #i m
fa quernqi srusrn i re ua gg mf ?i, a fa#t qosrn zm usr a& a fat
cblx-lQl-i 11 <TI ~ 1-!0-Silllx 11 if l=ffcYf cB1" m=m-m cB" cITTR· ~ if I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods- exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 5Ira 6t Unazyc 'l_f@R cfi fuq- uit sq@l hfRez r-u # n{&sit ha am?gr uit zu err g
frn:r:r gfa mgr, srfe cfi IDxf 'CfTmr cIT ~ 1:fx "lfT mcf Tf fcrm 3~ (rf.2) 1998 tfRT 109 IDxf
frrp@~ 1fC! 'ITT I ·,,

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made thereunder and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. =-Pl-.,-, 0

(1) nr zgca (3r4ta) Pua&@, 20o1 cfi frn:r:r 9 iafa fc!Plfcftsc WBr ~ ~-8 if cfl' >lfu'llT if.
)fa 3n±gruf oner pf feta a m.=r mar # fa er--3z vi 3r4lea 3mar a cfl'-cfl' >lfu'llT w m~
fr mraa fcpm 'GlFIT ~ I \jfjcfi Tr glal <. ml ggftf # 3Wm tfRT 35-~ if frrclfur LBT cfi 'T@R
cfi 'flWf cfi m~ ir3TR-6 'cffffi1 c#r >ffu 'ITT m.fr ~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be a_ccompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section

. 35-EE of CEA, 1944, under Major Head of Account.

(2) Rfact 3ma4aa rel ui icia 'Q"cP 'c1rufmm~ cni:r ID mm 200/- ~ 'T@R c#r 'Gffq-
3tR uri icaa van v caunr zt ill 1000 / - al ta 47rar at,a;

The revision appJi:g'f_tio·n shall be acc:;;eurnpanied by a fee of Rs.200/- where the amount 0
involved is Rupee?ne Lac or less,and Rs.1,000/- where the· amount involved is more •
than Rupees On@taco. +.

.4 •o·.
v#tar zyca, #tu Unaa zce vi arm ar4tr =muf@rat # uf rfc«
Appeal to Custom, Excise, & Service Tax Appellate Tribun9·i./!:'.

(1) ab4ta sari zyca rf@,fzm, 1944 cBT tlffi 35-~/35-~ cfi 3@'7@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) a«fRra 4Rh 2 (1) a i sar; argu a rear at 3r4ta, ar@tatma i mr zyen, #ta
sear« gc vi hara sr@faafar (free) a 4far eharrfife, srsatara # 2" aa,
€1§cl-llc>ll ™ ,3-RTTcTT .~'tl-i.crllcll{,3-~~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

'\?'A
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least sho1,.1ld be accompanied by a fee of Rs.1,000/.:·;~
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf gr 3ma i a{ pc 3ITT-w qr mg tu & at rt er 3jag fg #) cITT 'T@Fl (iqg@
anfzn ua aifeg g rzr sla gy ft fcp ·fc;mrr crcfl- atfaa a frg zenRenf 3fl#tr
+mznf@e)aw al qa 3r4l zn a4tu var mt ga 3m4a fhzuur &y

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

urarcu zycn 3rf@fm 497o zren igi@r t argqR--1 # aifa feufRa fhg 1gar sud 3ra I
Te 3me zgenRetf fufa qf@rant a am2gt i q@ta #t ga qR q a.so ha at Ir1rcu yea
Reae Fan it a1Rei y

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

~ 3llx ~ l=fflWIT cfi1" FlWf ffl cf@ fruit al 3it ftn 3naffa fut Ga & uit v# ye,
ah4hrqraa yea viar arfl4tu -Inf@erawr (aruffaf@)) fzu, 1902 ii Rea &r

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tit zyca, 4tu 3grad zgens vi hara 3r4)Rt1 nrnf@raw (Rrec), # u or@ht ma i
a+car #iaT (Demand) gd s (Penalty)n 1o% pasa aar 3rfarj ? ( zraifn, 3ff@raaqa5a 1onl
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

hctzr3urya 3tlarah3i, 9mfrz "a4car Rt aia"(Duty Demanded) -

(i) (Section) "cis 11D m~ fo:r'<lrfu=r mQt;
Q (ii) frzm warhrl fez1fr;

(iii) rd %he frailh rm 6 har 2zr i@.

> zrqasa 'ifr 3rdr' sfuaqa5rmgear ii, 3r4tr' afEr ah hfqa ra acar feararn.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the·
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z 5 3mer h #f 3r4tr uf@aw h er si green 3rrar gen zn avg faff@a t al air fcn-Q- .rrv ~
h 10% 0prar w 3th srz haa au Rafa l Fas vs h 10% rar u Rt s rah al

In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute." ·



F.No.V2(ST)36/EA2/Ahd-South/19-20.

ORDER-IN-APPEAL

The Deputy Commissioner of Central GST, Division-VI, Ahmedabad

South Commissionerate (hereinafter referred to as the 'Department), in

pursuance of the Review Order No.31/2019-20 dated 28.02.2020

passed by the Principal Commissioner of Central GST, Ahmedabad

South has filed this appeal against the Order-in-Original No. CGST

VI/Ref-24/Khyati/MK/19-20 dated 16.09.2019 (hereinafter referred to

as the "impugned order") passed by the Assistant Commissioner of

• Central GST, Division-VI, Ahmedabad-South Commissionerate

(hereinafter referred to as the "adjudicating authority") in case of M/s..

Khyati Realities Ltd., 99, Chinubhai Tower, Opp. Handloom House,

Ashram Road, Ahmedabad holding Service Tax Registration No.

AAACK8006BST001 (hereinafter referred to as the "respondent").

· 2. The facts of the case, in brief, are that the respondent is

registered with the Service Tax department under the category of

"Construction Service" and holding Service Tax Registration No.

AAACK8006BST001. They have filed a refund claim on 19.06.2019 for

an amount of Rs. 3,40,195/- towards the Service Tax paid by them in

respect of the amount received from prospective purchaser for booking

before 1° July, 2017 and who has cancelled such booking after 1° July,

2017. The respondent has filed the refund of such Service Tax as the

cancellation of the booking of residential/commercial complex by the

purchaser is made on or after 01.07.2017 i.e. after implementation of

GST, and they could not be able to adjust such amount of Service Tax

already paid [in respect of such cancelled booking] towards the Service

Tax liability of another buyer, by way of Cenvat Credit in terms of the

provisions of Rule 6(3) of erstwhile Service Tax Rules. Hence, the

- respondent preferred the claim of Service Tax paid in case of advances

amounting to Rs. 80,83,500/- received from Shri Mehul Damodardas

Zaveri at different points of time during the period June'2015 to

February'2016 towards booking of Shop/Office No. 404/405 in the

Scheme named as "Magnifico" constructed by the respondent which was

later on cancelled by the said buyer after 1° July, 2017 by the said

buyer.

Page 4 of 13
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F.No.V2(ST)36/EA2/Ahd-South/19-20.

3. The adjudicating authority found that the respondent has correctly
filed the refund claim as per the legal provisions of the Finance Act,
1994 and CGST Act, 2017 and grounds as reproduced herebelow and

accordingly sanctioned the refund claim amounting to Rs. 3,40,195/- to
e

the respondent vide issuance of the impugned order. The findings of the
adjudicating authority are as under:
(i) As per·the provisions of Section 141 of CGST Act, 2017, "every

claim filed by a person after the appointed day for refund of tax
paid under the existing law in respect of services not provided
shall be disposed of in accordance with the provisions of existing
law and any amount eventually accruing to him shall be paid in
cash, notwithstanding anything to the contrary contained under
the provisions of existing law other than the provisions of sub
section, (2) of Section 11 B of the Central Excise Act, 1944."

The levy of the Service Tax is on the services provided or to be
provided as defined under Section 66A of the Finance Act, 1994.

(iii) The point of taxation is the date of invoice or receipt of payment
for the service provided or agreed to be provided and wherever
any advance by whatever name known, is received by the service
provider towards the provisions of taxable service, the point of
taxation shall be the date of receipt of each such advance as per
the provision of Rule 3 of the Point of Taxation Rule, 2011.

(iv) In the event of the cancellation of the services provided or to be ·
provided the amount of Service Tax paid can be re-credited and
can be utilized for provision of service in future as per the
provision of Rule 6 (3) of the Service Tax Rules, 1994 and the
clarification given in the CBEC Circular No. 151/2/2012-ST dated
10.02.2012.

(v) In terms of the judicial pronouncement given by the Hon'ble High
Court of Gujarat in the case of Addition Advertising Vs. Union of
India as reported in 1998 (98) ELT 14 (Guj), "there is no services

there should be no tax".
(vi) In terms of the decision of the appellate authority in the similar

issue that once booking is cancelled and the entire amount is

returned, the service provider has not provided any services and
whatever the amount paid by them is in the nature of deposit and

Page 5 of13
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F.No.V2(ST)36/EA2/Ahd-South/19-20.

the service provider are eligible for refund. Accordingly, it can be

considered that the said claimant has filed the refund claim within

the time limit as prescribed under Section 11B of the Central

Excise Act, 1944 made applicable to the Service Tax vide Section
83 of the Finance Act, 1994.

(vii) The entire amount received from the buyer has been returned to

the buyer who has cancelled the booking and any amount towards

service tax has been received or collected from the said buyer.

·4. Being aggrieved with the impugned order, the Department

preferred the appeal on the following grounds:

(i) The respondent has made the payment of Service Tax during the

period from April-2015 to March-2016 or before, while the refund

claim was filed on 19.06.2019 which is beyond one year from the

date of payment of Service Tax. Whereas, as per explanation 1 of

Section 11B of Central Excise Act, 1944, relevant date for filing

refund is within one year from the date of payment of duty.

The Adjudicating authority found that no service at all has been

0

(ii)

(iii)

provided and accordingly amount of service tax paid by the

respondent is in the nature of merely deposit and not service tax.

Therefore, the relevant date of one year from the date of payment

as per Section 11B of Central Excise Act, 1944 cannot be made

applicable in the instant case. The adjudicating authority erred in

findings that in this case· no service is provided because services

were already provided for a long period. Accordingly, the 0
judgment of Hon'ble High Court of Gujarat in the case of Addition

Advertising Vs. Union of India as reported in 1998 (98) ELT 14
(Guj) is not squarely applicable in this case.

Further, in the similar issue, Hon'ble High Court of Madras in case

of Assistant Commissioner of S.T. Chennai Vs. Nataraj and Venkat

Associates [2015(40) STR 31(Mad)] held that "the amount were

credited to the Revenue under the Head of Account "0044-Service

Tax" through TR-6 challans, which are purported for payment of

Service Tax only and as such, the claim of the respondent that

the payment was only deposit and not Service Tax, cannot be

sustained."

Page 6 of 13
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(iv) Further, in the similar issue, Hon'ble Supreme Court of India, in
case of M/s. Mafatlal Industries Ltd. Vs. Union of India [1997 (89)
ELT 247 (SC)] observed that "There is no departure from that

position under the amended Section 118. All claims for refund,
arising:in whatever situations (except where the provision under
which the duty is levied is declared as unconstitutional), has

necessarily to be filed, considered and disposed of only under and

in accordance with the relevant provisions relating to refund, as
they obtained from time to time. We see no unreasonableness in
saying so."

From the findings of the adjudicating authority, it is noticed that
the service against which the service tax was paid in process
through all this time, it was not a mere land where no service
would have been provided. The tax was paid as Service Tax due
and· not as deposit. Also, nowhere any protest was lodged against
the payment of said service tax and said tax was not paid as
mistake of law.

5. The respondent in their cross-objection dated 29.06.2020 in
appeal, has submitted the copies of the relevant documents viz. Service
Tax Registration, ST-3 returns for the period in which booking amount
has been received and service tax on this has been paid, ledger of the
buyer to whom office has been allotted etc.

6. Personal Hearing in the case was held on 22.09.2020 through

video conferencing. Shri Punit Prajapati, Chartered Accountant,
appeared on behalf of the respondent. He submitted that the matter

related to the time limit which has already been decided in their favour.

6.1 Subsequently, on 24.09.2020, the respondent also made further
submission which is reproduced below:
(i) In terms of subsection (3) of Section 142 every refund claim filed

after the appointed day, shall be disposed of in accordance with
the provision of existing law and any amount eventually accruing

shall be paid in cash, notwithstanding anything contrary contained
under the provisions of existing law other than the provision of

Page 7 of 13
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F.No.V2(ST)36/EA2/Ahd-South/19-20.

sub-section (2) of Section 11B of the Central Excise Act, 1944. It

is worth noting that limitation is provided under sub-section (1) of

Section 11B of CEA, 1944 only is applicable to refund claims and

other provisions including sub-section (1) of Section 11B of CEA,

1944, are not applicable at all. Hence, the time limit as provided

under Section 11B(1) of CEA, 1944 is not applicable to the current
M

case.

(Ii) In the case of M/s. Amba Township Pvt. Ltd. passed by

Commissioner (Appeals), Ahmedabad, it was held that once the

booking is cancelled and the entire amount is returned, the

appellant has not provide any service and whatever the service

tax amount is paid by them is in the nature of deposits only and

they are eligible for the refund. Recently, similar stand was also

taken in the case of Mr Harsh V Kagrana (HUF) passed by
Commissioner (Appeals-III) Mumbai.

(iii) This matter is also covered in the judgement of CCE (Appeals)

Bangalore Vs. KVR Construction [2012 (26) STR 195 (Kar.)].

7. I have carefully gone through the facts of the case, grounds of

appeal, submission in cross-objection made by the Respondent and also

the oral submissions made at the time of personal hearing as well as

additional submission given by the respondent vide letter dated

24.09.2020. It is observed that the issue to be decided in this case is

whether the respondent is eligible for refund of service tax in respect of

booking of flats which were subsequently cancelled by prospective

buyer under Section 11B of the Central Excise Act, 1944 made

applicable to service tax matters by Section 83 of the Finance Act,
1994.

0

0

7.1 I find that the appellant is providing service under the category of

Construction Service and booking the units after receiving payments

from the prospective buyers of the units. They have claimed to have

discharged the service tax liability properly and timely and this is

undisputed. However, some of the units were cancelled by the

prospective buyers and consequently the booking amount was fully

refunded to them. It has been contended that the service tax was

~ . !ready paid against the advances received therein and no adjustment

Page 8 0f13
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;" r
of the tax amount paid was allowed after 01.07.2017. Hence, the
respondent filed arefund claim which has been considered and

dw, ·. '
sanctioned by theadjudicating authority vide the impugned order.

" 4 •

7.2 I find that in case of construction service, service tax is required
to be paid on the amount received fromprospective buyers towards the
booking of complex before the issue of completion certificate by the
competent authority and this process goes on for years, as has
happened in the instant · case, and the bookings/dealings can be
cancelled at any point of time by the buyers before taking of possession
of complex by him and therefore, I find that no service at-all has been
provided and the relevant date of one year and date of payment as per
Section 11B of the Central Excise Act, 1944 cannot be made applicable
in the instant case. I further find that since there is no contingency
prescribed in,this type of cases, the appellant cannot be put to loss for
want of such contingency.

7.3 I also find that there is no adverse finding · on the documents
submitted for refund claim and hence they are not in dispute. Further as
regards to the bar of unjust enrichment under Section 11B (2) of the
Central Excise Act, 1944 made applicable to the Service Tax under

,

Section 83 of the Finance Act, 1994, the adjudicating authority has also
verified and confirmed in the impugned order that the incidence of duty
has not been passed to- any other person and the same has been borne
by the respondent.

7.4 I find that the Service Tax is payable on the service provided or to
be provided and in this case, once the booking is cancelled the entire
amount is returned to the proposed buyers, thus no service has been
provided and received, therefore, the amount of service tax paid by the
appellant is in the nature of merely deposit and not service tax.

8. Further, I find that in case of M/s Panchratna Corporation
Ahmedabad Commissioner (Appeals-II), Central Excise, Ahmedabad had

in Order-in-Appeal No. AHM-SVTAX-OO0-APP-023-17-18 dated

20.06.2017 analyzed various case laws on the subject and held that
once the booking is cancelled and the entire amount is returned, the

Page 9 ofl3
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.·; x

appellant has5not provided any service and whatever the amount paid-:.by them is in the.nature of deposits only and they are eligible for the,, '.

refund following the case laws discussed in the order. The facts of the

case are similar in nature to this case in hand. Hence, it is well settled

principle that if tax is paid on advances and contracts are cancelled

subsequently, and no services are provided, tax paid on advances are

not in the nature of duty but in . the nature of deposit and hence

limitation as provided under sub-section (1) of the Section 11B of

Central Excise Act, 1944 shall not apply.

9. I further find that Hon'ble Tribunal, Ahmedabad in case of CCE &

ST, Bhavnagar Vs. Madhvi Procon Pvt. Limited, as reported in 2015 (38)

STR 74 (Tri.Ahmd) has rejected the appeal of Department and held

that:

"Taxability- Service Tax not payable when no service provided-
$

Advance amount received under the contract for providing
service- Service Tax paid on such advance contract- Contract
terminated and no service provided- Customer recovered back
the amount from service provider by encashing bank guarantee

Assessee entitled to refund of advance Service Tax paid as no
services provided and payment is to be treated as a deposit and

not payment of tax- Provisions of Section 11B of Central Excise
. '

Act, 1944 as extended to Service Tax inapplicable. [para 4]"

10. I further find that the Hon'ble High Court of Karnataka in their

decision in the case of Commissioner of C.Ex.(Appeals), Bangalore Vs.

KVR Construction [2012 (26) STR 195 (Kar.)] has held that:

1123. Now we. are faced with a similar situation where the claim
of the respondent/assessee is on the ground that they have paid
the amount by mistake and therefore they are entitled for the
refund of the said amount. If we consider this payment as service
tax and duty payable, automatically, Section 11B would be
applicable. When once there was no compulsion or duty cast to
pay this service tax, the amount of Rs. 1,23.96,948/- paid by
petitioner under mistaken notion, would not be a duty or "service
tax" payable in law. Therefore, once ft is not payable in law there
was no 'authority for the department to retain such amount. By
any stretch of imagination, it will not amount to duty of excise to
attract Section 11B. Therefore, it is outside the purview of Section
11B of the Act."

Page 10 of 13
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11. I also find that similar view has been taken by the Hon'ble High

Court of Madras in their decision in the case of 3E Infotech Vs. CESTAT,

Chennnai [2018 (18) GSTL 410 (Mad.)]. In the said case, the Hon'ble

High Court, after referring to the decision of Hon'ble Supreme Court in

the case of Union of India Vs. ITC Ltd. [1993 (67) E.L.T. 3 (S.C.)] and

of the Hon'ble Gujarat High Court decision in the case of Oil and Natural

Gas Corporation Ltd., Vs. Union of India, reported in 2017.(354) E.L.T.
577 (Guj.), has held that:

"12. Further, the claim of the respondent in refusing to return
the amount would go against the mandate of Article 265 of the
Constitution ofIndia, which provides that no tax shall be levied or
collected except by authority oflaw.

13.. On an analysis of the precedents cited above, we are of the
opinion, that when service tax is paid by mistake a claim for
refund cannot be barred by limitation, merely because the period
of limitation under Section 118 had expired. Such a position
would be contrary to the law laid down by the Hon'ble Apex Court,
and therefore we have no hesitation in holding that the claim of
the Assessee for a sum of Rs. 4,39,683/- cannot be barred by
limitation, and ought to be refunded.

14. There is no doubt in our minds, that if the Revenue is
allowed to keep the excess service tax paid, it would not be
proper, and against the tenets ofArticle 265 of the Constitution of
India."

11.1 The above judgment of Hon'ble High Court of Madras in the case

of 3E Infotech Vs. CESTAT, Chennnai has also relied on in similar views

expressed by Hon'ble Gujarat High Court in the case of Joshi

Technologies International, INC-India Projects Vs. Union of India [2016

(339) E.L.T. 21 (Guj.)] and Hon'ble Bombay High Court in the case of
Parijat Construction Vs. Commissioner Excise, Nashik [2018 (359)
E.L.T. 113 (Born.)].

12. As regards the Hon'ble Madras High Court judgment in the case of

Assistant Commissioner of S.T., Chennai Vs. Nataraj and Venkat

Associates [2015 (40) STR 31 (Mad.)] relied upon by the department in

the appeal and which holds a contrary view in the subject matter, it is

observed that the said judgment was pronounced on 23.04.2013 and

the · Hon'ble Madras High Court in their judgment pronounced

subsequently on 28.06.2018 in the case of 3E Infotech Vs. CESTAT,
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Chennai held. a different view as discussed in para 11 above. The

judgments of Hon'ble Gujarat High Court in the case of Joshi
. Mn.,"

Technologies International, INC-India Projects Vs. Union of India [2016

(339) E.L.T. 21 (Guj.)] and ONGC Vs. Union of India [2017 (354) ELT

· 577 and that of Hon'ble Bombay High Court in the case of Parijat

Construction Vs. Commissioner Excise, Nashik, reported in 2018 (359)

E.L.T. 113 (Born.) on similar issue are of subsequent date. Being later

judgments on the issue, the said judgments take precedence over the
4.

earlier one. Further, I find that the view expressed by the jurisdictional

Gujarat High Court in the case of Joshi Technologies International, INC

India Projects Vs. Union of India [2016 (339) E.L.T. 21 (Guj.)] is

binding on the principles of judicial discipline.

12.1 As regards the Supreme Court judgment in the case of M/s

Mafatlal Industries Ltd. Vs. Union of India [1997 (89) ELT 247 (SC)]

referred in the appeal, I find that the applicability of the said judgment

for the issue under dispute had been examined by the High Court of

Karnataka in their judgment in the case of Commissioner of
+4

C.Ex.(Appeals), Bangalore Vs. KVR Construction [2012 (26) STR 195

(Kar.)] after which they had held that the limitation under Section 11B

of the Central Excise Act, 1944 would not be applicable for the issue

under dispute. I further find that the Special Leave Petition filed by the

department against the above said judgment of High Court of Karnataka

has been dismissed by the Supreme Court.

13. Therefore, I find that once the booking is cancelled and the entire
amount is returned the respondent has not provided any service and
whatever the amount paid by them is in the nature of deposits only.
Therefore, following the rati.o of the above referred judgments of
various high courts, it is to be held that limitation prescribed under
Section 11B(1) of the Central Excise Act, 1944 would not be applicable
to the respondent's claim of refund in the instant case.

14. On careful consideration of the relevant legal provisions and the·

judicial pronouncements of the Hon'ble High Court as discussed above, I

find that the appeal filed by the department is not legally maintainable

on merits and is liable to be rejected.
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15. ·· In vieW\:>fthe above, I do not find any merit in the contention of
- . -'\,_,,_ '

the department~ so)lsi4to interfere in the order issued by the adjudicating
%M-..

authority. Accordingly, I uphold the impugned Order-in-Original and the
appeal is accordingly rejected.

16. The appeal filed by the department stands disposed off in above

terms.

-£a eo·_"-x- I .

(Akhilesh Kumar)
Commissioner
(Appeals)

Attested

_sos«sh-.
(M.P.Sisodiya)

Superintendent (Appeals)
Central Excise, Ahmedabad

BiiRei@g&f#&is#ii
M/s. Khyati Realities Ltd.,
99, Chinubhai Tower,
Opp. Handloom House,
Ashram Road, Ahmedabad ,;.

Copy to :
. 1. The Pr. Chjef Commissioner, CGST and Central Excise,

Ahrnedabad.
2. The Commissioner CGST and Central Excise, Ahmedabad-South.
3. The Deputy /Asstt. Commissioner, Central Excise, Division-VI,

Al1medabad-South.
4. The Deputy/Asstt. Commissioner· (Systems), Central Excise,

Ahmedabad-South.
s. Guard file
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